




















土 佐 和 生
アルゴリズムと共謀
（１）　cf., e.g. US The House Judiciary Commitee’s Antitrust Subcommitee, In-
vestigation of Competition in the Digital Marketplace: Majority Staff Report 
and Recommendations, Oct. 6 2020; Europe fit for the Digital Age: Commis-
sion proposes new rules for digital platforms, 15 Dec. 2020. IP/20/2347.　併せ
て参照、特にgatekeeperに対する事前規制であるDigital Markets Act（DMA）に

































（３）　OECD (2017), Algorithms and Colusion: Competition Policy in the Digi-
tal Age（以下「OECD報告書」）.



























































































































































































































































































































（１８）　参照、独仏競争当局報告書p.27. Ezrachi/Stucke, Artificial Inteligence & 
Colusion, University of Ilinois Law Review (5) 2017, pp. 1175 et seq.
（１９）　cf. e.g. US Department of Justice, Press release of 07.08.17.



















































































































（２１）　Decision: Infringement by Economy Energy, E (Gas and Electricity) and 
Dybal Asociates of Chapter I of the Competition Act 1998 with respect to an 




























































（２４）　cf. CMA, Energy market investigation, Published 9 February 2016, Last 













































































































































































































（２９）　United States v. Airline Tariff Publishing Co. et al., 1994─2 Trade Cas. 




























（３０）　cf. Severin Borenstein, Rapid Price Communication and Coordination: The 
Airline Tariff Publishing Case (1994) in J. E. Kwoka Jr. and L. J. White 





















































































































（３５）　See, e.g. Kaplow, L. (2011), “On the Meaning of Horizontal Agreements 








































































































































競争評議会は、これらの旅行代理店は、黙示合意に基づき（by way of 































































く排除する（参照、T-Mobile Netherlands and Others事件判決、C-8/08, 







Treuhand v Commission事 件 判 決 C-194/14 P, EU:C:2015:717, para-











EU:C:2010:739, paragraph 63, and Nike European Operations Nether-


















Food and Dole Fresh Fruit Europe v Commission事件 C-286/13 P, 

























も推定を覆す見地から援用され得る（Total Marketing Services v Com-






























































































































（４６）　参照、OECD報告書p.３１ et seq., 独仏競争当局報告書p.４２ et seq.
（４７）　参照、独仏競争当局報告書p.４４.
（４８）　Schwalbe, Algorithms, Machine Learning, and Colusion, Journal of Com-



























（４９）　Ezrachi/Stucke, Artificial Inteligence & Colusion, University of Ilinois 



























































（５５）　Ezrachi/Stucke, Artificial Inteligence & Colusion, University of Ilinois 
Law Review 2017, pp. 1775 et seq. (1795).
（５６）　参照、独仏競争当局報告書p.57.
（５７）　Janka/Uhsler, Antitrust 4.0, European Competition Law Review 2018, pp. 
112 et seq. (121); Salaschek/Serafimova, Preissetzungsalgorithmen im Lichte 
von Art. 101 AEUV, Wirtschaft und Wetbewerb 2018, pp. 8 et seq. (15 et 
seq.).
（５８）　Janka/Uhsler, Antitrust 4.0, European Competition Law Review 2018, pp. 
112 et seq. (121).
（５９）　Ezrachi/Stucke, Artificial Inteligence & Colusion, University of Ilinois 
Law Review 2017, pp. 1775 et seq. (1801).
（６０）　Ezrachi/Stucke, Artificial Inteligence & Colusion, University of Ilinois 
















（６１）　参照、Dohrn/Huck, Der Algorithmus als „ Kartelgehilfe“?, Der Betrieb 
2018, pp. 173 et seq. (178 et seq.); Wolf, Algorithmengestützte Preissetzung 
im Online-Einzelhandel als abgestimmte Verhaltensweise, Neue Zeitschrift für 
Kartelrecht 2019, pp. 2 et seq. (6 et seq.). See also OECD, Algorithms and 




「設計に基づくコンプライアンス（compliance by design; See, Speech at the 

























































（６３）　Ezrachi, A. and M. E. Stucke (2017), Ezrachi, A. and M. E. Stucke 
(2017), “Two Artificial Neural Networks Meet in an Online Hub and Change 






参照、EUの状況につきIndependent High-Level Expert Group on Artificial In-
teligence set up by the EUROPEAN COMMISSION, ETHICS GUIDELINES 
FOR TRUSTWORTHY AI, 8 April 2019.　米国の状況につきFTCビジネスブロ
グ “Using Artificial Inteligence and Algorithms” by: Andrew Smith, Director, 























































　脱稿後、CMA, Algorithms: How they can reduce competition and 





研究の例として Emilio Calvano, Giacomo Calzolari, Vincenzo 
Denicolo, and Sergio Pastorelo, ARTIFICIAL INTELLIGENCE, ALGO-
RITHMIC PRICING AND COLLUSION, Dec. 2019, htps://ssrn.com/ 
abstract=3304991; Timo Klein, Autonomous Algorithmic Colusion: Q-
Learning Under Sequential Pricing Revision: November 2020, TI 2018-
056/VII Tinbergen Institute Discussion Paperを挙げるとともに、最初
のリアル世界での実証研究としてAssad, Stephanie; Clark, Robert; Er-
shov, Daniel; Xu, Lei, Algorithmic Pricing and Competition: Empirical 
Evidence from the German Retail Gasoline Market, CESifo Working 











dere marktübergreifende Bedeutung für den Wetbewerb）を有する巨
大テック企業に対する各種行動規制を世界で初めて競争法自体に導入し
ている（参照、Bundeskartelamt, Novele des Gesetzes gegen Wetbew-
erbsbeschränkungen Meldung vom:19.01.2021）。
